PUBLIC NOTICE

In accordance with the Open Meetings Act, Chapter 551 of the Government Code of
Texas, notice is hereby given to all interested persons that the City Council of the
City of Odessa will meet on Tuesday, June 27, 2023 at 6:00 p.m. in the Council
Chambers, fifth floor, City Hall, 411 W. 8" St., Odessa, Texas for the following
purposes:

See Attached Agenda

This notice is being posted on the south door of City Hall and on the bulletin board
of the first floor of City Hall, Odessa, Texas, this the day of June, 2023 at
.m., said time being more than seventy-two hours prior to the time
at which the subject meeting will be convened and called to order. The public
notice is also posted on the City of Odessa’s website www.odessa-tx.qov

City Council Meetings are available to all persons regardless of disability.
Individuals with disabilities who require special assistance should contact the City
Secretary's Office at 432/335-3276, or 411 West 8th Street, First Floor, Odessa,
Texas, during normal business hours at least twenty-four hours (24) in advance of
the meeting.

Norma Aguilar-Grimaldo, TRMC, CMC
City Secretary


http://www.odessa-tx.gov/

CITY OF ODESSA
CITY COUNCIL AGENDA ITEM

Meeting Date Contact Department Fiscal Impact?
6/27/2023 Norma Grimaldo City Secretary No
Work Session? Contacted Legal? Iltem Type
No No Regular
CAPTION
Proclamations, Presentations, Awards and Comments.
SUMMARY

Citizen comments on non-agenda items.

Comments/Other Departments, Boards, Commissions or Agencies

Supporting Documents




CITY OF ODESSA
CITY COUNCIL AGENDA ITEM

Meeting Date Contact Department Fiscal Impact?
6/27/2023 Norma Grimaldo City Secretary No
Work Session? Contacted Legal? Iltem Type
No No Consent
CAPTION
Consider approval of City Council minutes.
SUMMARY

City Council minutes June 13, 2023.

Comments/Other Departments, Boards, Commissions or Agencies

Supporting Documents
6-13-23 Council.pdf,




\(\e\— g ht place in T

0 ? 5 CITY COUNCIL MINUTES
CITY OF ODESSA, TEXAS

June 13, 2023

On June 13, 2023, a regular meeting of the Odessa City Council was held at 6:06 p.m. in the
Council Chambers, 5™ floor, City Hall, 411 W. 8™, Odessa, Texas.

City Council present: Mayor Javier Joven; Council members: Mark Matta, District One;
Steven P. Thompson, District Two; Gilbert Vasquez, District Three; Greg Connell, District
Four; Chris Hanie, District Five; and Denise Swanner, At-Large.

Staff present: Norma Aguilar-Grimaldo, City Secretary; Agapito Bernal, Interim City
Manager; Dan Jones, City Attorney; and other members of City staff.

A quorum being present, Mayor Joven called the meeting to order, and the following
proceedings were held:

The invocation was given by Pastor John McLemore, Belmont Baptist Church, and followed
by the Pledge of Allegiance and Texas flags.

Proclamations, Presentations and Awards. No presentations.
Citizen’s comments on non-agenda items. No comments.
Consent Agenda

City Council minutes, May 23, 2023;

City Council Work Session minutes, May 23, 2023;

Special City Council minutes, June 6, 2023;

Ordinance 2023-11 - Amend Section 121-8 Impoundment of

Vehicles in the City of Odessa Code of Ordinances;

Resolution 2023R-31 - Authorize the Odessa Police Department to

utilize awarded funds from the 2023 Bullet Resistant Shield Grant

program;

6. Bid award to Hawkins Construction for light renovation at Woodson
Park Aquatic Center for $151,870;

7. Sprigging for Slator Dog Park.

PwnpE

o

Motion was made by Council member Swanner and seconded by Council member Hanie to
approve the consent agenda. The motion was approved by the following vote:

Aye: Joven, Matta, Thompson, Vasquez, Connell, Hanie, and Swanner
Nay: None

Regular

Partnership between the City of Midland and the City of Odessa for the purpose of
recruiting a licensed veterinarian to provide veterinary services to both cities; and
authorizing the interim City Manager to negotiate an agreement to retain a search firm
to assist with said recruitment; with agreement shall becoming effective with the City
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Council approval. Mr. Jones stated that the Midland City Attorney and Odessa staff would
search for a licensed veterinarian to provide services in Odessa and Midland. A recruitment
firm would be used. He stated it was Council member Swanner and Amy Stretcher’s idea.

Motion was made by Council member Swanner and seconded by Council member Connell
to engage in a firm for recruiting a licensed veterinarian. The motion was approved by the
following vote:

Aye: Joven, Matta, Thompson, Vasquez, Connell, Hanie, and Swanner
Nay: None

Public Hearing

Open a public hearing to consider a request by Maria Nunez Garcia, owner, Paul
Garcia, applicant for a zone change from Neighborhood Services (NS) to SF-3, Single-
Family Dwelling District, of an approx. 0.0015 acre tract, being Lot 1 Less S 5, Block 2,
Kennedy Heights, City of Odessa, Ector County, Texas (Generally located on the west
side of South Loraine, approximately 143 feet south of intersection West
Pennsylvania) Elizabeth Shaughnessy, Director of Development Services, stated that the
request for the zone change was from Neighborhood Services to Single Family-3. The
applicant would conform to the regulations. No one came forward and the public hearing
was closed.

Motion was made by Council member Matta and seconded by Council member Thompson
to approve the ordinance on first approval. The motion was approved by the following vote:

Aye: Joven, Matta, Thompson, Vasquez, Connell, Hanie, and Swanner
Nay: None

Ordinance

Gas franchise with Atmos Energy Corporation and amend Chapter 4, Article 4-20,
Division 2, entitled “Atmos Energy Corporation”, of the City Code of Ordinances. Mr.
Jones stated that this was for the Atmos Energy franchise agreement. There was nothing
objectionable with the changes.

Motion was made by Council member Thompson and seconded by Council member
Swanner to approve the ordinance on first approval. The motion was approved by the
following vote:

Aye: Joven, Matta, Thompson, Vasquez, Connell, Hanie, and Swanner
Nay: None

Resolution
Resolution No. 2023R-32 - Review and approve the City of Odessa’s Investment
Policy for changes to Investment Officers. Seth Boles, Interim Finance Director, stated

that the changers were updating the officer positions.

Motion was made by Council member Swanner and seconded by Council member Vasquez
to approve the resolution. The motion was approved by the following vote:
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Aye: Joven, Matta, Thompson, Vasquez, Connell, Hanie, and Swanner
Nay: None

Miscellaneous

Appointment of Boards: Midland Odessa Urban Transit District, PermiaCare Board of
Trustees and Tax Increment Reinvestment Zone. Chris Barnhill, PermiaCare Chief
Executive Officer, stated that Margaret Jones, the longest tenured board member, was a
great asset and requested that she be reappointed. She was receiving a distinguished board
member award from the state.

Motion was made by Council member Thompson and seconded by Council member Hanie
to reappoint Margaret Jones to the PermiaCare Board of Trustees and appoint Angie King to
the Tax Increment Reinvestment Zone. The motion was approved by the following vote:

Aye: Joven, Matta, Thompson, Vasquez, Connell, Hanie, and Swanner
Nay: None

Motion was made by Council member Swanner and seconded by Council member Vasquez
to adjourn the meeting. The motion was approved by the following vote:

Aye: Joven, Matta, Thompson, Vasquez, Connell, Hanie, and Swanner
Nay: None

The meeting adjourned at 6:22 p.m.

ATTEST: APPROVED:

Norma Aguilar-Grimaldo, TRMC, CMC Javier Joven
City Secretary Mayor



CITY OF ODESSA
CITY COUNCIL AGENDA ITEM

Meeting Date Contact Department Fiscal Impact?
6/27/2023 Norma Grimaldo City Secretary No
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CAPTION
Consider approval of City Council Work Session minutes.
SUMMARY

City Council Work Session minutes, June 13, 2023.

Comments/Other Departments, Boards, Commissions or Agencies

Supporting Documents
6-13-23 Work Session.pdf,
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June 13, 2023

On June 13, 2023, a work session meeting of the Odessa City Council was held at 3:00
p.m., Council Chamber, fifth floor, City Hall, 411 W. 8" St., Odessa, Texas.

City Council present: Mayor Javier Joven; Council members: Mark Matta, District One;
Steven P. Thompson, District Two; Gilbert Vasquez, District Three; Greg Connell, District
Four; Chris Hanie, District Five; and Denise Swanner, At-Large.

Staff present: Norma Aguilar-Grimaldo, City Secretary; Agapito Bernal, Interim City
Manager; Dan Jones, City Attorney; and other members of City staff.

A quorum being present, Mayor Joven called the meeting to order, and the following
proceedings were held:

Council member Hanie gave the invocation.

Executive Session: As authorized by the Texas Government Code Section 551.071(2)
(Consultation with Attorney), the City Council may adjourn into executive session to:
Discuss a matter in which the duty of the attorney to the governmental body under
the Texas Disciplinary Rules of Professional Conduct of the State Bar of Texas clearly
conflicts with this chapter, with the City Attorney and the attorneys hired by the City
of Odessa. Motion was made by Council member Thompson and seconded by Council
member Matta to go into executive session under 551.071(2). The motion was approved by
the following vote:

Aye: Joven, Matta, Thompson, Vasquez, Connell, Hanie, and Swanner
Nay: None

Mayor Joven stated no action was taken in executive session.

Motion was made by Council member Swanner and seconded by Council member Connell
to return from executive session. The motion was approved by the following vote:

Aye: Joven, Matta, Vasquez, Connell, Hanie, and Swanner
Nay: None

Council member Thompson entered the Chamber at 4:13 p.m.

Presentation and discuss the Betenbough — Windmill Crossing Parks. Dustin
Eggleston, Betenbough, stated that 288 acres was annexed, Windmill Crossing.
Betenbough was excited about the opportunity of a park system to be paid by the
homeowners in perpetuity. He showed a map with two pocket parks on the western portion
of the land. Park connectivity would be improved with sidewalks. An amended plat was
resubmitted. Kimley Horn would facilitate the park design. Betenbough would maintain the
Public Improvement District (PID) and would deed to the City after it was self-sufficient. The
pipeline easement would be left unimproved but mowing and trash pickup would be needed.
There was no agreement with the pipeline company. Council member Thompson stated it
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was a problem if it would not be maintained. Council member Swanner asked about the one
park for the subdivision and how it changed to pocket parks. Mr. Eggleston stated there was
no commitment to the one park. The 60 acre basin would be utilized at its natural state with
no improvements. Council member Thompson understood that the drainage basin would be
green space when it was first presented. Mr. Eggleston stated that there would be a total of
1,184 homes for the subdivision and it was broken up in two sections. The eastern portion
was under design. Mayor Joven stated that the annexation was done as a whole and
wanted the whole plat for the area. He asked about the setback from the pipeline
easement. Mr. Eggleston stated that the PID would be an operation and maintenance PID
and would benefit the homeowners. Carl Zant, Betenbough President, had no intention to
delay improvements but there was no intent to build out the 60 acre basin as a park. He
stated that customers wanted pocket parks. Council member Thompson stated that the
basin was an eye soar. Mr. Eggleston reported that the price would be to high if the basin
was developed. The target price for the property assessment was $0.15 to $0.18.
Betenbough was cognizant of not to over burden the homeowner. He wanted to commence
the project as expediently as possible as there were delays at the beginning of the project.
Council member Matta stated the presentation sounded as if Council was opposed. He has
reviewed studies and Council was aware that North Odessa was underserviced in parks.

He wanted to see the best process to provide the parks. Mr. Eggleston stated that there
were delays with County negotiations. Mayor Joven stated that the City helped with the
process. Betenbough could not leave the county which caused the delays. He stated that
there was no service agreement signed and the plats were in pieces. Council wanted to see
the project to the end, but the requirements must be met. Tom Kerr, Director of Public
Works, stated that the traffic study was being done for the entire area. He had concerns on
the eastside of the area due to the Loop 338 study with possible right-of-way expansion.
TxDOT would purchase some of the property with the expansion. Elizabeth Shaughnessy,
Director of Development Services, stated that the preliminary plat could be modified, and
notes could be added on the plat with conditions. Mary Petty, Attorney, stated a
development agreement was needed and plats to be included in the agreement. Council
had a consensus to work on the development agreement to include the payment of the
performance bond and traffic study, Mr. Zant was concerned that the people would lose jobs
if the project was not resolved in a month. Mayor Joven stated it would be added to the June
20 special council meeting agenda.

Motion was made by Council member Matta and seconded by Council member Thompson
to suspend the rules and move to Item 6. The motion was approved by the following vote:

Aye: Joven, Matta, Thompson, Vasquez, Connell, Hanie, and Swanner
Nay: None

Discuss Public Improvement Districts (PIDs), the administrative process, the costs of
PIDs, and other miscellaneous topics pertaining to PIDs. No discussion.

Presentation and discus reporting streetlight outage and tree limbs on power lines
through Oncor. Ed Mendez, Oncor, explained and showed how to report a streetlight
outage on the website. He provided the number to call for tree limb trimming.

Discuss rejection of bid proposal for the tire replacement and repair. Christopher
Adams, Director of Equipment Services, recommended that the Southern Tire Mart bid be
rejected. He would propose other options. He proposed to hire three tire technicians and
provide the tire replacement service in house. He requested a one year audit from the
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Finance Department and findings indicated Southern Tire Mart double charged for the same
services. He stated bringing the service in house would provide savings.

Discuss the purchase order of genie articulating boom. Mr. Adams stated that the
equipment being replaced was worn out and the new Genie articulating boom would cost
$164,640. The used equipment would be sold at auction.

Discuss the purchase of mowers. Mr. Adams stated that purchase was for two mowers at
a cost of $137,666.36. The used mowers would be sold at auction.

Discuss the purchase of mowers. Mr. Adams stated that the 2014 models were worn out
and the new mower was at a cost of $105,998.96.

Discuss the purchase order of rotary service lifts. Mr. Adams reported that the cost
through NAPA was higher. He recommended to purchase from the Buy Board contract
vendor at a cost of $104,967.50

Discuss bid award for janitorial services at eleven City facilities. Scott Anderson,
Director of Building Services, stated that six bids were received for janitorial services. He
recommended A&L Diamond Shine Cleaning at a cost of $4000,000.92. He reported that
the current provider of 25 years could not hold its prices.

Discuss renewal of contract with PNC Bank to provide treasury management services
and a bank depository agreement with first year extension. Seth Boles, Interim Finance
Director, stated that BBVA Compass merged into PNC Bank. He recommended for the first
year option renewal. There would in an additional $34,000 revenue to the city with the
increase in the earnings credit rate.

Discuss outside agency requests for funding for FY 2023-24 budget. Mr. Boles handed
out the listed outside agencies and the amount awarded from last year. Mayor Joven stated
that any left over funds should be noted. Council member Thompson asked for actual hotel
room nights for each event.

Discuss approval for sprigging for Sherwood Park. Max Reyes, Director of Parks and
Recreation, stated that bid for sprigging was $121,968 but it did not include the prep or
grade cost. The quote for the sod was $774,496. Council member Thompson asked why
spend the cost to prep the land. The sprigging required intense watering. Mr. Reyes stated
that the prepping could be done in house with aerating and leveling the fields. He proposed
to over seed with Bermuda. Mr. Reyes proposed to focus on the bald spot and relocate the
goals. Tom Martinez stated that the association was committed to relocate the goals at no
expense to the City.

Discuss authorizing the City to apply for and accept a Federal Government Grant
($8,000 federal + $8,000 match = $16,000) to provide partial payment for bulletproof
vests, committing to a cash match, appropriating awarded grant funds, and
authorizing expenditure of awarded grant funds. Robert Deporto, Deputy Police Chief,
stated that the grant had a match of $8,000 for the 20 bullet proof vests.

Motion was made by Council member Swanner and seconded by Council member Vasquez
to adjourn the meeting. The motion was approved by the following vote:
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Aye: Joven, Matta, Thompson, Vasquez, Connell, Hanie, and Swanner
Nay: None

The meeting adjourned at 5:51 p.m.

ATTEST: APPROVED:

Norma Aguilar-Grimaldo, TRMC, CMC Javier Joven
City Secretary Mayor
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CAPTION
Consider approval of Special City Council minutes.
SUMMARY

Special City Council minutes June 20, 2023.

Comments/Other Departments, Boards, Commissions or Agencies

Supporting Documents
6-20-23 Council (Special).pdf,
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June 20, 2023

On June 20, 2023, a special meeting of the Odessa City Council was held at 3:00 p.m. in the
Council Chambers, 5™ floor, City Hall, 411 W. 8™, Odessa, Texas.

City Council present: Mayor Javier Joven; Council members: Mark Matta, District One;
Steven P. Thompson, District Two; Gilbert Vasquez, District Three; Greg Connell, District
Four; Chris Hanie, District Five; and Denise Swanner, At-Large.

Staff present: Norma Aguilar-Grimaldo, City Secretary; Agapito Bernal, Interim City
Manager; Dan Jones, City Attorney; and other members of City staff.

A quorum being present, Mayor Joven called the meeting to order, and the following
proceedings were held:

Executive Session: As authorized by the Texas Government Code Section
551.074(a)(1) (Personnel Matters), the City Council may adjourn

into executive session to: Deliberate the appointment, employment, evaluation,
reassignment, duties, discipline, or dismissal of a public officer or employee, with the
City Attorney and the consultants hired by the City of Odessa. — City Manager

Motion was made by Council member Thompson and seconded by Council member Hanie
to go into executive session under 551.074(a)(1). The motion was approved by the following

vote:

Aye: Joven, Matta, Thompson, Vasquez, Connell, Hanie, and Swanner
Nay: None

Mayor Joven stated no action was taken in executive session.

Motion was made by Council member Matta and seconded by Council member Connell to
return from executive session. The motion was approved by the following vote:

Aye: Joven, Matta, Thompson, Vasquez, Connell, Hanie, and Swanner
Nay: None

Discuss and consider updating the PID policy/guidelines, development agreement,
and creating a PID with Betenbough - Windmill Crossing. Mary Petty, P2 Works
Attorney, stated that Betenbough wanted to provide an operations and maintenance PID.
She asked if the Council was comfortable with the parks as presented by Betenbough.
Dustin Eggleston, Betenbough, stated that there were two parks along the basin and three
pocket parks. Council member Thompson had a hard time with the drainage basin as an
eye soar. Council member Vasquez visualized the basin with zero scape and desert plants.
The basin was 49 acres. Mr. Eggleston stated it was part of the drainage system and
would be left as native. Council member Thompson stated it was caliche, tumbleweeds,
rocks and mesquite bushes. Mr. Eggleston stated that with other basins there has been
some mowing but was not regularly scheduled.
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Executive Session: As authorized by the Texas Government Code Section 551.071(2)
(Consultation with Attorney), the City Council may adjourn into executive session to:
Discuss a matter in which the duty of the attorney to the governmental body under
the Texas Disciplinary Rules of Professional Conduct of the State Bar of Texas clearly
conflicts with this chapter, with the City Attorney and the consultants hired by the
City of Odessa. Motion was made by Council member Swanner and seconded by Council
member Vasquez to go into executive session under 551.071(2). The motion was approved
by the following vote:

Aye: Joven, Matta, Thompson, Vasquez, Connell, Hanie, and Swanner
Nay: None

Mayor Joven stated no action was taken in executive session.

Motion was made by Council member Thompson and seconded by Council member Hanie
to return from executive session. The motion was approved by the following vote:

Aye: Joven, Matta, Thompson, Vasquez, Connell, Hanie, and Swanner
Nay: None

Mr. Jones would work with the consultants on the development agreement and it would be
placed on the July 11 Council meeting agenda. Ms. Petty would work with the developer on
the development agreement with the parks as presented. The development must provide
the PID petition on July 11. The Council would consider creating the PID. She would work
with Betenbough on the maintenance costs and details. The City’s PID policy must be
amended to Council’s direction. The Council had a consensus to move forward.

Motion was made by Council member Swanner and seconded by Council member Vasquez
to adjourn the meeting. The motion was approved by the following vote:

Aye: Joven, Matta, Thompson, Vasquez, Connell, Hanie, and Swanner
Nay: None

The meeting adjourned at 5:25 p.m.

ATTEST: APPROVED:

Norma Aguilar-Grimaldo, TRMC, CMC Javier Joven
City Secretary Mayor
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Meeting Date Contact Department Fiscal Impact?
6/27/2023 Dan C. Jones City Attorney’s Office No

Work Session? Contacted Legal? Iltem Type

No Yes Consent Ordinance,
CAPTION

Consider a gas franchise with Atmos Energy Corporation and amend Chapter 4, Article 4-20, Division 2,
entitled "Atmos Energy Corporation”, of the City Code of Ordinances. (Ordinance - Second and final
Approval)

SUMMARY

A municipality has the authority to grant or refuse a franchise to a public gas utility to use the streets and
alleys in the municipality and to charge a franchise fee for such use. Atmos Energy has previously been
issued a franchise which will soon expire. The purpose of this agenda item is to continue this franchise for
a new 5-year term with a franchise fee of 5%.

Comments/Other Departments, Boards, Commissions or Agencies
Blurb: This item will approve a five (5) year gas franshise with Atmos Energy
Supporting Documents
Odessa Accept Agmt Template FINAL.pdf, ORD 2023 Atmos Franchise for 2nd approval.pdf,




ORDINANCE NO. 2023-__
AN ORDINANCE OF THE CITY COUNCIL OF THE CITY
OF ODESSA, TEXAS, GRANTING TO ATMOS ENERGY
CORPORATION (A TEXAS AND VIRGINIA
CORPORATION, WITH ITS PRINCIPAL OFFICE IN THE
CITY OF DALLAS, DALLAS COUNTY, TEXAS) THE
FRANCHISE AND RIGHTS TO CONDUCT IN SUCH CITY
THE BUSINESS OF ACQUIRING, MAINTAINING,
CONSTRUCTING, LAYING, REPAIRING, REMOVING,
REPLACING, INSTALLING, OPERATING, AND
DISPOSING OF A GAS SYSTEM FOR THE SALE,
TRANSPORTATION, AND DISTRIBUTION OF NATURAL
GAS WITHIN THE MUNICIPAL BOUNDARIES OF THE
CITY AND TO THE RESIDENTS AND BUSINESSES
LOCATED THEREIN FOR LIGHT, HEAT, POWER, AND
ANY OTHER PURPOSES AND THE RIGHT TO USE THE
PRESENT AND FUTURE STREETS, ROADS,
HIGHWAYS, ALLEYS, PUBLIC WAYS, AND REAL
PROPERTY IN SUCH CITY AND OWNED OR
CONTROLLED BY SUCH CITY FOR SUCH PURPOSES;
PRESCRIBING THE TERMS AND CONDITIONS TO
WHICH SUCH FRANCHISE AND RIGHTS ARE SUBJECT,;
AND PRESCRIBING THE TERM OF SUCH FRANCHISE
AND RIGHTS; AMENDING THE ODESSA CITY CODE
CHAPTER 4 “BUSINESS REGULATIONS” ARTICLE 20
‘FRANCHISES” DIVISION 2 “ATMOS ENERGY
CORPORATION”; FINDING AND DETERMINING THAT

THE MEETING AT WHICH THIS ORDINANCE IS PASSED
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WAS NOTICED AND IS OPEN TO THE PUBLIC AS
REQUIRED BY LAW; PROVIDING A SEVERABILITY
CLAUSE AND DECLARING AN EFFECTIVE DATE
BE IT ORDAINED BY THE CITY COUNCIL OF THE CITY OF ODESSA, TEXAS:
Section 1. That a natural gas franchise agreement with Atmos Energy Corporation

is hereby granted as follows:

Chapter 4 Business Regulations
ARTICLE 4-20 FRANCHISES
Division 2 Atmos Energy Corporation
§ 4-20-31. Granted.

Subject to the terms and conditions hereinafter set forth, Atmos Energy Corporation, a Texas
and Virginia corporation with its principal office in the City of Dallas, Dallas County, Texas
(hereinafter referred to as “Atmos”), is hereby granted the nonexclusive franchise and rights to
conduct in the city the business of acquiring (by purchase, lease, or otherwise), maintaining,
constructing, laying, repairing, removing, replacing, installing, operating, and disposing of (by
sale, lease, or otherwise) a gas system, as hereinafter defined, for the sale, transportation, and
distribution of natural gas within the municipal boundaries of the city and to the residents and
businesses located therein for light, heat, power, and any other purpose during the term set
forth below. Such franchise and rights shall include, but not be limited to, the right to use the
present and future streets, roads, highways, alleys, public ways, and other real property owned
by or under the control of the city for purposes of maintaining, constructing, laying, repairing,
removing, replacing, installing, and operating any and all components of the gas system,
subject to reasonable regulation regarding location and streets, together with access, at all
times and from time to time, to such streets, roads, highways, alleys, public ways, and other
real property during the term hereof.

(Ordinance 2013-31 adopted 5/28/13; Ordinance 2018-24 adopted 6/26/18)
§ 4-20-32. Definitions.
For purposes of this division, the following terms shall have the meanings set forth below:

Gas system. Any and all pipelines, as hereinafter defined, meters, valves, compressors, anti-
corrosion items, facilities, structures, machinery, equipment, and appurtenances of any kind
that Atmos, in its sole discretion, may deem necessary or advisable for the exercise of the
franchise and rights granted to Atmos herein.

Pipelines. Any and all above-ground and below-ground pipes, including, but not limited to,
mains, distribution lines, secondary lines, laterals, and other pipes, that have been, are being,
or are intended to be used at any time in, or in connection with, the sale, transportation, or
distribution of natural gas within the city, subject to subsection (g) of section 4-20-35.

(Ordinance 2013-31, art. |, adopted 5/28/13; Ordinance 2018-24 adopted 6/26/18)
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8 4-20-33. Term.

Unless earlier terminated in accordance with the terms and provisions hereof, the term of the
franchise and rights hereby granted to Atmos shall be for a period of five (5) years, commencing
on the effective date hereof as defined in subsection (f) of section 4-20-38 below. The
termination of this agreement shall extinguish all rights, duties, obligations and liabilities of
Atmos and city under this franchise, except all rights, duties, liabilities, and obligations accrued
prior to such termination, including the payment of franchise fees, shall survive termination.

(Ordinance 2013-31, art. Il, adopted 5/28/13; Ordinance 2018-24 adopted 6/26/18)

§ 4-20-34. Acknowledgment and grant of specific rights of Atmos.

In addition to the franchise and rights granted herein to Atmos, the city acknowledges that
Atmos has, and hereby grants to Atmos, the following rights and powers:

(1)

(@)

®3)

(4)

()

(6)

Right to contract. Atmos may enter into separate gas service contracts with industrial or
other consumers in the city whose average consumption of gas generally is substantially
in excess of the average consumption by residential or commercial consumers or whose
service requirements generally are substantially different from the average service
requirements of residential or commercial consumers. Such contracts may provide, to the
extent permitted by law, for rates different from the rates applicable to such residential and
commercial consumers. City does not abrogate any of its authority by state law, common
law or city charter to regulate the rates or service of Atmos and its activities, or to require
a franchise.

Discontinuance of service. Atmos may discontinue service to any residential or
commercial consumer for any lawful reason, including, but not limited to, such consumer’s
failure to pay, when due, any indebtedness owed by such consumer to Atmos.

Reconnection charges. In addition to any and all other proper charges, Atmos may charge
and collect from any residential or commercial consumer whose service has been
discontinued by Atmos a reasonable reconnection or similar charge for recommencing
service to such consumer.

Adoption of rules. From time to time during the term hereof, Atmos may, subject to any
and all valid and applicable statutes, ordinances, rules, and regulations of any federal or
state governmental authority or agency, make and enforce reasonable rules pertaining to
Atmos’ business and operations, including, but not limited to, requiring any residential or
commercial consumer to execute and deliver a written contract or amendment to an
existing written contract prior, and as a condition, to the initial commencement,
recommencement, or continuation of service to such consumer. Atmos shall comply with
all applicable rules and regulations of the Railroad Commission of Texas or successor
regulatory authority including, but not limited to, the Commission’s rules governing
customer deposits.

Removal of gas system. Atmos may remove all or any portion of the gas system upon the
termination by the city, pursuant to section 4-20-37 of this division, of the franchise and
rights granted hereby, subject to the right of the city, if any, to acquire the system by means
of eminent domain.

Consumer preferences. Atmos may give preference to residential consumers over other
consumers during periods in which the total volume of gas available for distribution to and
within the city is insufficient, for any reason whatsoever, to adequately supply all
residential and commercial consumers.
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(Ordinance 2013-31, art. lll, adopted 5/28/13; Ordinance 2018-24 adopted 6/26/18)

§ 4-20-35. Obligations of Atmos.

(a) Franchise fee.

@

@

S)

@

As consideration for the grant of the franchise and rights herein and for the use by
Atmos of the streets, roads, highways, alleys, public ways, and other real property
owned or controlled by the city, Atmos shall pay to the city, within thirty (30) days after
the end of each calendar quarter, a franchise fee equal to five percent (5%) of Atmos’
gross receipts derived from the sale, transportation, and distribution by Atmos of
natural gas within the city limits during the preceding calendar quarter. Additionally,
Atmos shall pay to the city, within thirty (30) days after the end of each calendar
guarter, a franchise fee equal to five percent (5%) of the value of gas transported by
Atmos Energy for transport customers through the gas system of Atmos within the
city (excluding the value of any gas transported to another gas utility in city for resale
to its customers within city), with the value of such gas to be established by utilizing
Atmos’ monthly Weighted Average Cost of Gas charged to industrial customers in
the West Texas division, as reasonably near the time as the transportation service is
performed. For purposes of calculating the franchise fee payable to the city, gross
receipts shall include fees collected pursuant to the franchise agreement. At any time
during the term of this franchise, the city may increase the franchise fee payable
hereunder, subject to and in accordance with all of the following terms and conditions:

(A The city may increase the franchise fee only if the franchise fee, as so increased,
constitutes a charge for Atmos’ use of the city’s streets, roads, highways, alleys,
public ways, and other real property that is reasonable and lawful. Such increase
must be adopted by the governing body of the city at a public hearing that is held
no earlier than thirty (30) days following the delivery to Atmos by the city, in
person or by certified or registered mail, of a written notice stating the reason
for, and the date, time, and place of, such hearing.

(B) The franchise fee may not be increased pursuant to this subsection (a)(1) more
than one time in any five-year period during the term of this franchise.

(© The franchise fee may not be increased at any one time by an amount exceeding
one-half of one percent (1/2 of 1%) of Atmos’ gross receipts derived from the
sale, transportation, and distribution by Atmos of natural gas within the municipal
boundaries of the city; and the total franchise fee payable hereunder may not
be increased during the term hereof to an amount exceeding the lesser of (i) five
percent (5%) of such gross receipts; or (ii) the percentage of gross receipts
payable by any electric utility doing business within the city pursuant to a
franchise granted by the city.

Nothing in subsection (a)(1) above shall preclude, or be deemed to preclude, Atmos
and the city from agreeing to an increase in the franchise fee in excess of the
limitations imposed in such subsection.

The franchise fee shall constitute the only amount for which Atmos shall be obligated
to pay to the city or other party in exchange for the use of streets and right-of-way in
the city and the approval of the franchise agreement.

The franchise fee shall include revenues derived from the following “miscellaneous
charges”;
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(b)

(©)

(d)

(e)

(A) charges to connect, disconnect, or reconnect gas within the city; and
B charges to handle returned checks from consumers within the city.

® If Atmos fails to pay when due (as provided in subsection (a)(1) above) any payment
provided for in this section, Atmos shall pay such amount plus interest at the then
current prime rate from such due date until payment is received by city.

© If Atmos should at any time after the effective date of this division agree to a new
municipal franchise ordinance, or renew an existing municipal franchise ordinance,
with another municipality in Atmos’ West Texas Division, which municipal franchise
ordinance is adopted in a manner that, if applied to the city, would result in a franchise
fee greater than the amount otherwise due city under this division, then the franchise
fee to be paid by Atmos to city pursuant to this division may, at the election of the
city, be increased so that the amount due and to be paid is equal to the amount that
would be due and payable to city were the franchise fee provisions of that other
franchise ordinance that are material to its franchise fee applied to city. The city
acknowledges that the exercise of this right is conditioned upon the city’s acceptance
of all terms and conditions of the other municipal franchise that are material to the
franchise fee. The city may request waiver of such terms and Atmos may grant, in its
sole reasonable discretion, such waiver.

No obstruction of public property. Atmos shall not, unnecessarily or for any unreasonable
period of time, obstruct or interfere with the public use of any of the streets, roads,
highways, alleys, public ways, or other real property owned or controlled by the city.

Repair_of damages. Atmos shall repair any and all damages caused by Atmos, its
developers, agents or contractors, to any streets, roads, highways, alleys, city water and
sewer lines, public ways, or other real property owned or controlled by the city and shall
restore, as nearly as practicable, such property to substantially its condition immediately
prior to the incident causing such damage, except to the extent that such damage arose
as a result of the negligence of the city, or a third party, their agents, representatives or
employees. Atmos shall commence such repairs immediately upon completion of the work
or activity in which Atmos was involved at the time the damage occurred and shall
complete such repairs as promptly as possible. Atmos shall maintain the repairs to the
satisfaction of the city for one year after the date the surface of such street, road, highway,
alley, public way, or other real property was broken for such construction or maintenance
work, after which time, responsibility for the maintenance shall become the duty of the city.
The city may, from time to time, adopt reasonable ordinances regulating such work. The
duty to repair shall not create a cause of action in any third party and Atmos shall have a
right of subrogation against anyone , except the city, that might have contributed to the
damage.

Conduct of work and activities. Atmos shall use reasonable care in conducting its work
and activities in order to prevent injury to any person and unnecessary damage to any real
or personal property.

Use of alleys. Atmos shall attempt to utilize the alleys of the city insofar as is reasonably
practicable in conducting its work and activities hereunder. Notwithstanding the foregoing,
however, Atmos may, when reasonably necessary, utilize the streets and any other public
ways owned or controlled by the city to perform such work and activities. Atmos will
attempt to avoid open cut of streets except where reasonably necessary. Atmos shall not,
after the effective date of this Franchise Agreement, cause or permit to be placed any gas
lines over city water or sewer lines by its developers, agents or contractors that could
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(f)

(9)

(h)

(i)

0)

cause the city additional time and expense to reach its line in case of the need to repair
or relocate. In the event such gas lines are so placed, at the request of the city, Atmos
shall have such gas lines relocated away from the city water and sewerlines.

Service and supply. Atmos shall use reasonable care to furnish good and reliable service
andan adequate supply of natural gas in accordance with industry standards.

Installation of underground pipelines. Atmos shall, when reasonably practicable, install all
pipelines under-ground at such depth and in such manner so as not to interfere with the
existing pavement, curbs, gutters, or underground wires, cables, or water or sewer pipes
owned or controlled by the city.

No discrimination between consumers. Subject to Atmos’ rights set forth in section 4-20-
34 of this division, Atmos shall not discriminate against any consumer with respect to
charges for natural gas or services rendered under substantially the same circumstances
to other consumers of the same classification.

Changes in gas system.

(M Atmos shall, upon written request from the city, change the location, position, route,
or depth of any pipeline or other component of the gas system if and when such
change becomes reasonably necessary because of a change in the grade of any
street, road, highway, alley, public way, or other real property owned or controlled by
the city or because of any change in the location of, or in the manner of maintaining,
constructing, laying, repairing, removing, replacing, installing, or operating any
pavement, curbs, gutters, or underground wires, cables, or water or sewer pipes
owned or controlled by the city. The city’s written request for such change must set
forth, in detail, all of the essential elements and specifications of the requested
change.

@ Atmos may seek payment from any governmental entity or agency, person, or party,
otherthan the city, of any amount to which Atmos may be entitled because of such
change in location, position, route, or depth or because of the abandonment of any
pipeline or other component of the gas system regardless of whether such pipeline
or component is wholly or partially located in any public or private way or right-of-
way.

Service to new areas. If during the term of this franchise the boundaries of the city are
expanded,the city will promptly notify Atmos in writing of any geographic areas annexed
by the city during the term hereof (“annexation notice”). Any such Annexation Notice shall
be sent to Atmos by certified mail, return receipt requested, and shall contain the effective
date of the annexation, maps showing the annexed area and such other information as
Atmos may reasonably require in ascertaining whether there exist any customers of Atmos
receiving natural gas service in said annexed area. To the extent there are such Atmos
customers therein, then the gross revenues of Atmos derived from the sale and distribution
of natural gas to such customers shall become subject to the franchise fee provisions
hereof effective on the first day of Atmos’ billing cycle immediately following Atmos’ receipt
of the Annexation Notice. The failure by the city to advise Atmos in writing through proper
Annexation Notice of any geographic areas which are annexed by the city shall relieve
Atmos from any obligation to remit any franchise fees to city based upon gross revenues
derived by Atmos from the sale and distribution of natural gas to customers within the
annexed area until city delivers an Annexation Notice to Atmos in accordance with the
terms hereof. In no event shall Atmos be required to add premises for the purposes of
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(k)

()

(m)

(n)

calculating franchise payment prior to the earliest date that the same premises are added
for purposes of collecting sales tax.

Schedule of rates. Atmos shall, at all times, keep on file with the city a schedule setting
forth current residential and commercial rates for natural gas and services rendered to
customers within the city. Nothing contained in this division, however, shall adversely
affect Atmos’ right to apply for an increase in all or any of its rates at any time and from
time to time during the term hereof and to a lawful and equitable decision with respect to
any such application.

Rebates. Atmos shall not grant, directly or indirectly, any rebate, in the form of money or
any other thing of value, to any consumer in order to circumvent the rate schedule filed
with the city pursuant to subsection (j) of this section.

Maps of gas system. Atmos shall have available a map or maps showing the current
location of all pipelines and other components of Atmos’ natural gas distribution facilities
located in the city. Atmos shall have available electronic or digital maps or maps in another
suitable format showing the alignment and location of its lines in the city. All maps provided
by Atmos shall be deemed confidential and will be provided solely for the City’s use. The
City agrees to maintain the confidentiality of any non-public information obtained from
Atmos to the extent allowed by law. The City shall provide notice to Atmos of any request
for release of information previously deemed confidential or designated by Atmos as
proprietary or confidential non-public information prior to releasing the information so as
to allow Atmos adequate time to pursue available remedies for protection.

Bond for removal of gas system. Atmos shall, upon electing to remove all or any portion
of the gas system in accordance with subsection (5) of section 4-20-34 of this division, file
with the secretary of the city a bond in a reasonable amount and with a proper and
adequate surety, securing Atmos’ obligation to promptly repair, at Atmos’ sole expense,
any damage to any real property owned or controlled by the city caused by Atmos’ removal
of all or any portion of the gas system and to restore such property to substantially the
same condition it was in immediately prior to the incident causing such damage.

(Ordinance 2013-31, art. IV, adopted 5/28/13; Ordinance 2014-39, sec. 1, adopted 7/22/14;
Ordinance 2018-24 adopted 6/26/18)

8§ 4-20-36. Rights of the city.

(@)

(b)

(€)

Use of city property. The right of Atmos hereunder to use any streets, roads, highways,
alleys, public ways, and other real property owned or controlled by the city shall in no way
affect theright of the city or its agents to maintain, construct, lay, repair, remove, replace,
install, or operate any pavement, curbs, gutters, or underground wires, cables, or water or
sewer pipes owned by the city and located on or near such streets, roads, highways,
alleys, public ways, and other real property.

Inspection of books and records. The city may, at its sole expense and, upon reasonable
prior notice, at any reasonable time during normal business hours, inspect and copy any
of Atmos’ books and records, wherever located, pertaining to and directly affecting the
rights of the city arising under or by virtue of this division.

Liability and indemnification.

(1) Atmos shall indemnify and hold the city harmless from any and all loss sustained by
the city on account of any suit, judgment, execution, claim, or demand whatsoever
against the city resulting from Atmos construction, operation, or maintenance of the
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gas system, except to the extent such suit, judgment, execution, claim or demand
arose as a result of the negligence of the city, its agents, representatives or
employees.

(2) Atmos shall pay, and by its acceptance of this franchise specifically agrees that it will
pay, all reasonable expenses incurred by the city in defending itself with regard to all
damages and penalties mentioned in subsection (1) above to the extent such
damages and penalties did not arise as a result of negligence of the city, its agents,
representatives or employees. These expenses shall include all reasonable out-of-
pocket expenses, such as attorney’s fees.

(3) Atmos shall carry throughout the length of the term of this franchise personal and
property damage liability insurance with responsible insurance companies eligible to
do business in the state; provided, however, that Atmos may instead meet the
insurance requirements of this division by a formal plan of self-insurance maintained
in accordance with sound accounting and risk-management practices. The amount
of such insurance to be carried for liability due to property damage shall be five
hundred thousand and no/100 dollars ($500,000.00) as to any one occurrence; and
against liability due to injury to or death of person, one million and no\100 dollars
($1,000,000.00) as to any one person, and ten million and no\100 ($10,000,000.00)
as to any one occurrence.

(4) The certificate of insurance showing compliance with this section shall be filed with
the city secretary within sixty (60) days following the passage and approval of this
franchise. Atmos shall not operate its gas system without maintaining the required
insurance.

(d) Notice. Either Atmos or any person acting on behalf of Atmos shall not commence any
non-emergency work in or about city property or public rights-of-way without the provision
of advance notice to city. This includes obtaining a No-Charge Right of Way permit for all
Major Construction, including but not limited to, the installation of new gas main lines
and/or upgrading existing gas main. The submittal of a Site Plan, Schedule, and any
Traffic Control Plans for the proposed Major Construction work within the City of Odessa
Right of Way.

(Ordinance 2013-31, art. V, adopted 5/28/13; Ordinance 2018-24 adopted 6/26/18)
§ 4-20-37. Remedies upon default by Atmos.

(@) Termination of franchise and rights. In the event of a substantial breach by Atmos of any
material provision of this division, the city may terminate the franchise and rights granted
to Atmos hereunder, provided, however, that such termination shall not be effective unless
and until the procedures described below have been followed:

(1) The city must deliver to Atmos, by certified or registered mail, a written notice signed
by the Mayor, attested by the Secretary, and sealed with the official seal of the city.
Such notice must fairly and fully set forth in detail each of the alleged acts or
omissions of Atmos that the city contends constitutes a substantial breach of any
material provision hereof, (ii) designate which of the terms and conditions hereof the
city contends Atmos breached, and (iii) specify the date, time, and place at which a
public hearing will be held by the governing body of the city for the purpose of
determining whether the allegations contained in the notice did in fact occur,
provided, however, that the date of such hearing may not be less than thirty (30) days
after the date of such notice.
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(b)

(2) Within ten (10) days following the adjournment of the public hearing described in
subsection (1) above, the city must deliver to Atmos, by certified or registered mail, a
written notice signed by the mayor, attested by the secretary, and sealed with the
official seal of the city, setting forth the acts and omissions of Atmos described in the
first notice that the governing body of the city determines to have in fact occurred and
(i) the specific terms and conditions of this division listed in the first notice that the
governing body of the city determines to have in fact been breached by such acts or
omissions of Atmos.

(3) The city must permit Atmos the opportunity to substantially correct all of the breaches
hereof set forth in the written notice described in subsection (2) above within sixty
(60) days after Atmos’ receipt of such notice.

Compliance fee. In lieu of terminating the franchise and rights granted herein pursuant to
subsections (a)(1) and (2) of this section, the city may, in the event of a substantial breach
by Atmos of any material provision of this division, give Atmos the option of paying a
compliance fee of five hundred dollars ($500.00) per day for each breach by Atmos hereof,
provided, however, that the city shall first have furnished to Atmos the notices and right to
public hearing and opportunity to cure described in subsection (a) of this section. The
compliance fee shall be terminated when the breaches have been substantially cured.

(Ordinance 2013-31, art. VI, adopted 5/28/13; Ordinance 2018-24 adopted 6/26/18)

§ 4-20-38. General provisions.

(@)

(b)

Force majeure. Notwithstanding anything expressly or impliedly to the contrary contained
herein, in the event Atmos or city is prevented, wholly or partially, from complying with any
obligation or undertaking contained herein by reason of any event of force majeure, then,
while so prevented, compliance with such obligations or undertakings shall be suspended,
and the time during which Atmos or city is so prevented shall not be counted against Atmos
or city for any reason. The term “force majeure”, as used herein, shall mean any cause
not reasonably within Atmos’ control and includes, but is not limited to, acts of God, strikes,
lock-outs, wars, terrorism, riots, orders or decrees of any lawfully constituted federal, state,
or local body, contagions or contaminations hazardous to human life or health, fires,
storms, floods, wash-outs, explosions, breakages or accidents to machinery or lines of
pipe, inability to obtain or the delay in obtaining rights-of-way, materials, supplies, or labor
permits, temporary failures of gas supply, or necessary repair, maintenance, or
replacement of facilities used in the performance of the obligations contained in this
division. In the event Atmos or city claim force majeure, they shall give notice to the other
as soon as reasonably practicable and no more than 30 days after the event occurs. The
party claiming force majeure shall use reasonable efforts to mitigate the effects of such
force majeure.

Other ordinances. Except to the extent otherwise expressly provided herein, the franchise
andrights granted hereby and the operations and activities performed by Atmos pursuant
hereto shall be subject to all valid ordinances and regulations of the city and any valid
amendments theretoinsofar as, and only insofar as, such ordinances and regulations (i)
do not shorten the term hereof or terminate, abrogate, or materially and adversely affect
the franchise and rights granted to Atmos hereby; or (ii) do not conflict with or are not
inconsistent with the terms and provisions contained in this division, such conflicting or
inconsistent ordinances hereby being repealed to the extent of such conflict or
inconsistency. However, the restrictions included herein shall not in any way restrict the
authority of the city to adopt and to enforce the ordinances that are for the purpose of
public health, safety and the general welfare of the city.

S:\LECH_SHARE\(O) Ordinances\(0O-13) Utilities\O-13-41 Atmos Franchise\ORD 2023 Atmos Franchise Page 9 of 11



(c) Amendments. This division and the franchise and rights granted herein may be amended
only by written agreement of the city and Atmos to such amendment.

(d) Severability. In the event any part of this division is determined to be invalid or illegal for
any reason whatsoever, such invalidity or illegality shall not affect the validity or legality of
this division as a whole or of any part hereof.

(e) Binding effect. This division shall extend to, be binding upon, and inure to the benefit of,
the parties hereto and their respective successors and assigns.

(H Effective date. This division shall become effective on the date on which this division is
finally adopted by the city in accordance with law, and Atmos shall file with the secretary
of the city a letter stating that Atmos accepts this division as adopted and agrees to comply
with and be bound by all of the terms and conditions hereof. A true and correct copy of this
division as finally adopted shall be attached to such letter and by reference made a part
thereof, and the letter shall be addressed to the Mayor and the governing body of the city,
dated, and executed by an authorized officer of Atmos. Upon this division becoming
effective, this division shall supersede any and all prior ordinances of the city, including
but not limited to Ordinance 2018-24, regarding the subject matter of this division.

(g) Section and other headings. The section and other headings contained in this division are
for reference purposes only and shall not affect in any way the meaning or interpretation
ofthis division.

(Ordinance 2013-31, art. VII, adopted 5/28/13; Ordinance 2014-39, secs. 2—3, adopted 7/22/14;
Ordinance 2018-24 adopted 6/26/18)

§ 4-20-39. through § 4-20-60. (Reserved)

Section 2. That should any section, clause or provision of this ordinance be
declared by a court of competent jurisdiction be invalid, the same shall not affect the validity of
this ordinance or any other ordinance of the city as a whole or any part thereof, other than the
part so declared to be invalid.

Section 3. That this ordinance, since it does not impose any penalty or fine, shall
go into effect following adoption on second approval as provided by City Charter Sections 61
and 65, without the need for publication.

The foregoing ordinance was first approved on the 13" day of June, A.D., 2023, by

the following vote:

Mark Matta AYE
Steven P. Thompson AYE
Gilbert Vasquez AYE
Greg Connell AYE
Chris Hanie AYE
Denise Swanner AYE
Javier Joven AYE
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